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Ten Employment Law Related Mistakes
That Can Make You a Star in an Employee’s Lawsuit

The following simple and easity (or unknowingly) enacted mistakes can provide you with the chance to
observe the American justice system “up close and personal.” Or, at the very least consume a lot of
your time and make your life miserable. Most of us would prefer to enrich our lives in other areas.

1, Timing Is Everything. Avoid even the appearance of retaliation. Too many companies win
discrimination suits only to lose an employee’s charge of retaliation. Managers should stay far clear
of the “retaliation line.” Don't terminate, discipline, or transfer someone who has recently made an
allegation of discrimination, filed a complaint, or exercised a legal right.

2. The Problem Manager. Many discrimination cases aren't about discrimination. They're in
response to perceived unfair, demeaning, ot unprofessional treatment. A manager who yells, is
abusive, uses obscene or inappropriate language, or Is just plain mean is a liability you can't afford.

3. Just Kidding. Failing to address teasing, jokes, “harmless fun,” or horsepiay which may not be
illegal, but is probably inappropriate, may lead you somewhere you don’t want to go. Many
organizations have implemented zero tolerance policies regarding inappropriate workplace
behavior, fearing that such actions will escalate if not addrossed.

4. Office Romance. Relationships in which supervisors date their subordinates often end badly. A
consensual relationship can morph into a charge of harassment quite easily.

5. See No Evil. Ignoring (or failing to understand) an employee’s rights regarding legally required
leave such as military, FMLA, jury leave, etc. can make him or her mad; maybe mad enough to
pursue an action against you.

6. Butl Thought You Knew. Failing to train managers regarding employees’ rights under the ADA,
Title VI, the ADEA, FLSA, etc. certainly can add some excitement to the office. How many
managers understand requirements regarding religious and ADA accommodations? Do they follow
your policies? Training should be regular and ongoing. '

7. Technology Traps. Neglecting to establish and implement effective workplace communication
policies (e.g., regarding use of email, Internet, computers, voicemail, instant messaging, etc.) Is the
equivalent of a neon bull's-eye for plaintiff's attorneys. Harassment, discrimination, privacy, and
confidentiality issues are likely to rear their ugly heads.

8. | Know | Wrote It Down Somewhere. Poor recordkeeping, failing to keep thorough performance
" appralsals, corrective action documents, records related to accommodations, leave, etc. leave you
in a weak position. Plaintiff's attorneys avoid well documented cases that wilt be difficult for them to
win. Juries expect sound documentation.

HRN Managemeant Group info@hrnonline.com
802 E. Winchaster Street, Suite 200 . www.hrnoniine,com

Salt Lake Clty, UT 84107 B o ’ " T N i (800) 940.7522



"MANAGCEMENT
GROURP

9. |Really Was Going To Do It. Lack of follow through and failing to act on an employee’s complaint
or concern destroys credibility, probably violates your own policies, and makes you very vulnerable
to later employee complaints.

10. Compensation Roulstte. Failing to establish and regularly update an objective, nondiscriminatory
compensation system decreases morale, weakens employee trust, and certainly increases your
odds of an employee action.

Eliminate the stress of potential legal action by regularly reviewing the items on this list and relating it to
your current workplace environment. Managers and supervisors need to understand that in addition to
“the company”, employee lawsuits often name individual managers or supervisors as defendants. Being
aware and Informed of problem areas is a good strategy to stay on the right side of any legal
entanglements,
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A Top Ten Hot Issues In Employment Law - 2008

As always there is a lot going on in the world of employment law, consequently there’s a lot to choose
from when you're constructing a top ten list. Many good list candidates are lurking out there.

Taken together, the list shows that it is a tough, challenging legal compiiance world right now for the
business community.

Here's the list:

1. Big verdicts, big settlements — for example:

COMPANY AMOUNT REASON
Starbucks $100 million | Tips improperly paid to supervisors (California)
Walgreens $25 million Race bias in promotions
New York
Knicks (NBA) $11 million Sex harassment
National law firm [ $27.5 miliion Age discrimination (mandatory retirement)
Sheet Metal Race and natural origin discrimination in job
Worker's Union $6.2 million placement

These cases involve a ot of “big names.” But big (relatively and otherwise) settlements hit smaller
organizations too. A little prevention avoids a lot of litigation. Train your managers. Implement your
policies.

2. Discrimination charges increased significantly in 2007 over 2006 totals (from Equal
Employment Opportunity (EEOC) reports):

¥ Total claims: up 9% (largest % increase since 1993)
Race: up 12% (highest level since 1894)

Sex: Llp 7% (highest level in six years)

Age: up 15%

Disability: up 14%

National origin: up 12%

Y ¥ ¥ Y v Y

Religion: up 13%

The discrimination charges are increasing at an even greater rate in 2008 and may set a new record.
New online filing forms at the EEQC make it easier for employees, and recessions, historically, have
brought increases in charges. We're still a very litigious bunch of people. Consequently, examine key
HR actions, such as terminations, promotions, and corrective action. Do they meet EEOQ standards?
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10.

Retaliation claims are easier to win...more filed with the EEOC -~ up 18% (record high ievel}.
Remember that a company can win its discrimination case only to lose on the retaliation ciaim
because of something said or done, Make clear that you don't discriminate or retaliate against
those who file claims or against witnesses to possible discriminatory acts.

Family and Medical |.eave Act (FMLA) expansion now covers leave to care for family members
injured in active military duty or fo assist family members when preparing to go on active
military duty. The final regulations should be available in the next few months. Be prepared to
update your policies and forms.

Immigration enforcement has stepped up — more raids and |-9 audits (new form}. There are

higher penalties, greater scrutiny by the government, and a Utah HR person has even been
charged with criminal harboring of illegat workers.

Minimum wage is at $5.85/hour, and moves to $6.55/hour on 7/24/08 and, $7.25/hour on
7/24/09. This may create wage problems even regarding more highly paid members of your
workforce as wage compression may result. Such increases also raise media attention,
regarding wage and hour issues, and generally make employees more sensitive to overtime
and other claims.

Wage, break, overtime pay, and other compensation-related class action suits against
employers continue to be significant, resulting in large attorney fees, use of time resources, and
exposure to liability. Consider taking the time to regularly audit your compliance with the Fair
Labor Standards Act and related state law.

There is increased legislative activity — proposals include: expand FMLA; expand ADA; add to
list of protected classes (genetic status; sexual orientation); prohibit empicyment arbitration;
mandated paid leave; and reduced abuse of independent contractor status.

Technology is a growing issue for employers. Dealing with internet use, email, and cell phones
while driving remain a challenge. Camera cell phones at work, employee blogs, and video
resumes are the newest ssues,

FMLA/ADAMWorker's Compensation day-to-day compliance and staying out of the “Bermuda
Triangle” of employment law is an oldie but a goodie that remains a nightmare for most HR
people. The law keeps changing as the case law keeps evolving
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