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Purpose of this presentation.

Explain generally what GRAMA is and
what Is a “GRAMA Request.”

Explain generally how governmental
entities are required to retain records under
GRAMA.

Explain generally about “records sharing”
under GRAMA.



Paul Tonks, Assistant Attorney General

 Assigned Counsel for Division of Archives and the State
Records Committee since 2008

Practicing law since 1996

«  Staff Attorney for Ohio Courts of Appeals (10t and 12t
Appellate Districts) 1996-2002

e  Ohio Assistant Attorney General 2002-2004
 Associate Attorney Perez & Morris LLC
« Utah Assistant Attorney General 2008 to present

« Also currently represent Auditor’s Office, Department of
Administrative Services, Division of Finance, Division of
Purchasing, Division of Fleet, Judicial Performance
Evaluation Commission, and Office of Administrative



WHAT IS GRAMA?




Government

Records




WHAT IS GRAMA?

Utah passed the Government Records Access
Management Act in 1991 to balance the public’s
right to know with the public’s right to privacy.

GRAMA Promotes access and defines when
privacy and/or security issues outweigh the
public’s right to know.



2. How Government Records are managed.

Pretty Simple!




1. WHAT IS A RECORD?
...and why does It really

matter?




A “book, letter, document, paper, map, plan, photograph, film,
card, tape, recording, electronic data, or other documentary
material regardless of physical form or characteristics: (i) that is
prepared, owned, received, or retained by a governmental entity

or political subdivision; and (ii) where all of the information in
the original is reproducible by photocopy or other mechanical
or electronic means.”
Utah Code § 63G-2-103(22)(a).




What Isn’t A Record?

A personal note or personal communication prepared or received by
an employee or officer of a governmental entity in the employee’s or
officer’s personal capacity. Utah Code § 63G-2-103(22)(b)(1).

Junk mail or a commercial publication received by a governmental
entity or an official or employee of a governmental entity. Utah Code
§ 63G-2-103(22)(b)(vi).

A daily calendar or other personal note prepared by the originator for
the originator’s personal use or for the personal use of an individual
for whom the originator is working. Utah Code § 63G-2-103(22)(ix).

Material that is legally owned by an individual in the individual’s
private capacity. Utah Code 8§ 63G-2-103(22)(iii).
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Personal v. Work Relatec

e |f personal, probably not a record
subject to GRAMA.

o |f work related, probably a record

NIE " GRAMA




Records of a governmental entity or political subdivision regarding
security measures designed for the protection of persons or property,
public or private, are not subject to GRAMA.

Utah Code 8§ 63G-2-106.

GRAMA does not apply to a record containing protected health
Information if the record is governed by HIPPA and the record is
controlled by a governmental entity.




Utah Code § 63A-12-105(1):

“All records created or maintained by a state
governmental entity are the property of the state
and shall not be mutilated, destroyed or otherwise
damaged or disposed of, in whole or part except as
provided in this chapter and Title 63G, Chapter 2,

Government Records Access and Management Act”
(“GRAMA”).




Utah Code § 63A-12-105(2):

Except for records which constitute a valuable
Intellectual property, “all records created or
maintained by a political subdivision of the state are
the property of the state and shall not be mutilated,
destroyed or otherwise damaged or disposed of, In
whole or part except as provided in this chapter and
Title 63G, Chapter 2, Government Records Access
and Management Act” (“GRAMA”).



Penalties??

Utah Code § 63A-12-105(3)(a):

“It 1s unlawful for a person to intentionally
mutilate, destroy, or to otherwise damage or
dispose of the record copy of a record knowing
that the mutilation, destruction, damage, or
disposal is in contravention of” the applicable
retention schedule.

- Class B misdemeanor and potential disciplinary action.
Utah Code § 63A-12-105(3)(b) & (c).



How are “records” characterized under GRAMA?

Public Records: Everything that isn’t private, controlled, protected, or
restricted.

Private Records: Generally records about individuals that contain private
personal information such as government identification numbers, medical
Information, or other personal information.

Utah Code § 63G-2-302.

Controlled Records: Generally medical, psychiatric, or psychological
records. Utah Code § 63G-2-304.

Protected Records: A list of 67 different types of records the Utah
Legislature has determined should be “protected” if properly classified by
the governmental entity. Utah Code § 63G-2-305.

Restricted Records: Records which access Is restricted pursuant to court
rule, another state statute, federal statute, or federal regulation.
Utah Code § 63G-2-201(3)(b) & -201(6).



2. O.K., I know what a record
1S, what exactly Is a
GRAMA Request?

...and why
does that
really N
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GRAMA Requests

(A request to see a government record)

* Why should anyone be able to look at
government records?

- Utah Legislature recognizes the public’s constitutional right
of access to information concerning the conduct of the public’s
business. Utah Code § 63G-2-102(1)(a).

- Utah Legislature also recognizes a public policy interest in
allowing government to restrict access to certain records as
specified in GRAMA including access to personal data
gathered by governmental entities. Utah Code § 63G-2-102(1)
& (2).



Utah Code § 63G-2-204:

(1) A person making a request for a record shall furnish the governmental
entity with a written reguest containing:

(a) the person's name, mailing address, and daytime telephone number, if

available; and
(b) a description of the record requested that identifies the record with

reasonable specificity.

(2) ...a person making a request for a record shall submit the request to the



63G-2-204(3) After receiving a request for a record, a
governmental entity shall:

(b) as soon as reasonably possible, but no later than 10 business days after
receiving a written request, or five business days after receiving a
written request if the requester demonstrates that expedited response to
the record request benefits the public rather than the person:

(1) approve the request and provide a copy of the record;

(i1) deny the request in accordance with the procedures and
requirements of Section 63G-2-205;

(1i1) notify the requester that it does not maintain the record
requested and provide, if known, the name and address of
the governmental entity that does maintain the record; or

(iv) notify the requester that because of one of the
extraordinary circumstances listed in Subsection (5), it
cannot immediately approve or deny the request, and include
with the notice:

(A) a description of the circumstances that constitute the
extraordinary circumstances; and

(B) the date when the records will be available, consistent with
the requirements of Subsection (6).



REMEMBER: A RECORD IS
PUBLIC UNLESS OTHERWISE
EXPRESSLY PROVIDED BY

STATUTE

(the default is a public record)
Utah Code § 63G-2-201(2)



How do | know how a record is classified?

Short answer: When in doubt, ask either the Division of Archlves
or your legal counsel. :i\\ - ,

i

-

Long answer: Classifications of records is 7
s

dependent upon the type of record and
whether that type of record has been
specifically excluded by the Utah e el N
Legislature in GRAMA from being - ‘l n | A
considered a private, controlled, or 2l | g
protected record. Determinations of

classifications of records should be made at N
the time of the GRAMA request pursuant to 3 |
Deseret News v. Salt Lake County. kY N



« CAN A GOVERNMENTAL ENTITY CHARGE A FEE
FOR RECORDS?

 YES AND NO. GRAMA DOES NOT REQUIRE THAT
FEES BE CHARGED
— A governmental entity may not charge for reviewing or

Inspecting a record to determine whether it is subject to
disclosure. -203(5)

A governmental entity may also

— A governmental entity MAY charge a “reasonable fee” to cover
charge for staff time needed to
summarize, compile or tailor the

the actual cost of copying. U %w.,
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Option #2: Consult with Archives or
_egal Counsel.

The Department of Administrative Services ,_,“
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3. Retention Schedules

...what are they and does it really matter?




Government

Records
AcCcess




Utah Code § 63A-12-105(1) & (2):

“All records created or maintained by a state governmental
entity are the property of the state and shall not be
mutilated, destroyed or otherwise damaged or disposed of, In
whole or part except as provided in this chapter and Title
63G, Chapter 2, Government Records Access and
Management Act” (“GRAMA”).

Except for records which constitute a valuable intellectual
property, “all records created or maintained by a political
subdivision of the state are the property of the state and
shall not be mutilated, destroyed or otherwise damaged or
disposed of, in whole or part except as provided in this
chapter and Title 63G, Chapter 2, Government Records
Access and Management Act” (“GRAMA”).



Most are kept during their useful period;

2. Some are kept forever because of historical value.

Example of useful period: Natural gas bill for the
State Office Building. & 5@

Example of record of
historical value:




record.

Long answer: “The process of specifying
the length of time each record series should
be retained by a governmental entity for
administrative, legal, fiscal, or historical

purposes and when each record series
should be transferred to the state archives




Utah Code § 63G-2-604

1. Governmental entities are required to file a proposed schedule for the retention
and disposition of each type of material that is defined as a record under GRAMA.
Utah Code § 63G-2-604(1)(a).

2. The retention schedule is reviewed and approved of by the State Records
Committee. Utah Code 8 63G-2-604(1)(b).
The Office of the Attorney General shall provide counsel to the
State Records Committee and shall review proposed retention
schedules. Utah Code § 63G-2-502(8).

3. If the governmental entity has not received an approved retention schedule for a
specific type of material that is classified as a record under GRAMA, the model
retention schedule maintained by State Archives shall govern the retention and
destruction of that type of material. Utah Code § 63G-2-604(1)(c).

4. The governmental entity shall maintain and destroy records in accordance
with the retention schedule. Utah Code § 63G-2-604(1)(b).



SPECIFIC AND NOT FORMAT SPECIFIC!!!
(schedules do not determine how long “e-mails” are kept)

The Retention Schedule tells you: (1) How long
the political subdivision should keep a record,;
and (2) When a record may be destroyed.




www.archives.utah.gov
“Record Management”

What will | find there?
- All approved retention schedules.
- The State General Retention Schedule.
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DESCRIPTION: These records document cases handled by the Attorney General's Office beginning early in the agency's
history. Examples of the cases range from actions taken on business such as Mountain Fuel, Utah Gas Service, Utah Power
and Light Company, San Miguel Power, American-Hughes Airwest, American Air, Western Air, and Ernest H. Dean.

RETENTION
Retain 10 years.

DISPOSITION Transfer to the State Archives with authority to weed.

FORMAT MANAGEMENT
Paper: Retain in Office for 1 year after case closes and then transfer to State Records Center. Retain in State Records Center
for 9 years and then transfer to State Archives with authority to weed.

APPRAISAL

Administrative Historical

This disposition is based on the historical value to researchers interested in early cases handled by the Attorney General's
Office and business activities in Utah.







How Do | Get Access to Records
through GRAMA?

1.Make a “GRAMA” request. § 63G-2-204
2.By Court Subpoena. § 63G-2-207
3.By Sharing Records. § 63G-2-206



Why should we share?

In a sense, we are all a part of a big
happy Utah family...



So If you are requesting a record from
another Utah governmental entity, or
you receive a request from another Utah
governmental entity, you should use...

The “sharing records” provisions in
GRAMA.



So If you are requesting a record from
another Utah governmental entity, or
you receive a request from another Utah
governmental entity, you should use...

The “sharing records” provisions in
GRAMA.

It just kind of makes sense.



Remember:

Utah Code 8§ 63G-2-206 uses the
phrase “a governmental entity
may provide a record to another
governmental entity...”



Remember:

Utah Code 8§ 63G-2-206 uses the
phrase “a governmental entity
may provide a record to another
governmental entity...”

In other words, It is a permissive sharing of records, and not a
required sharing of records.



Remember:

Utah Code 8§ 63G-2-206 uses the
phrase “a governmental entity
may provide a record to another
governmental entity...”

In other words, It is a permissive sharing of records, and not a
required sharing of records.

UNLESS... the governmental entity is entitled by law
to inspect a record (always exceptions).




How do | share non-public records
with another governmental entity?

1. The entity must have a legal interest in the
records.

Has to be something more than “I would like to
see your records.”



How do | share non-public records
with another governmental entity?

Examples of a “legal interest” in the records:

1. Serves as a repository or archives for purposes of
historical preservation, administrative maintenance, or
destruction. -206(1)(a).



How do | share non-public records
with another governmental entity?

Examples of a “legal interest” in the records:

1. Serves as a repository or archives for purposes of
historical preservation, administrative maintenance, or
destruction. -206(1)(a).
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Division of

Archives &

Records Service e

SERVICES ELEVATED




How do | share non-public records
with another governmental entity?

Examples of a “legal interest” in the records:

1. Serves as a repository or archives for purposes of
historical preservation, administrative maintenance, or
destruction. -206(1)(a).

2. Enforces, litigates, or investigates civil, criminal, or
administrative law, and the record Is necessary to a
proceeding or investigation. -206(1)(b).



How do | share non-public records

with another governmental entity?

Examples of a “legal interest” in the records:

1. Serves as a repository or archives for purposes of
historical preservation, administrative maintenance, or
destruction. -206(1)(a).

2. Enforces, litigates, or investigates civil, criminal, or
administrative law, and the record is necessary to a




How do | share non-public records
with another governmental entity?

Examples of a “legal interest” in the records:

1. Serves as a repository or archives for purposes of
historical preservation, administrative maintenance, or
destruction. -206(1)(a).

2. Enforces, litigates, or investigates civil, criminal, or
administrative law, and the record Is necessary to a
proceeding or investigation. -206(1)(b).

3. Is authorized by state statute to conduct an audit and the
record Is needed for that purpose. -206(1)(c).



How do | share non-public records with
another governmental entity?

Examples of a “legal interest” in the records:

1. Serves as a repository or archives for purposes of
historical preservation, administrative maintenance, or
destruction. -206(1)(a).

2. Enforces, litigates, or investigates civil, criminal, or
administrative law, and the record Is necessary to a
proceeding or investigation. -206(1)(b).

3. Is authorized by state statute to conduct an audit and the
record is needed for that purpose. -206(1)(c).

Office of the

Utah State Auditor




How do | share non-public records
with another governmental entity?
Examples of a “legal interest” in the records:

1. Serves as a repository or archives for purposes of
historical preservation, administrative maintenance, or
destruction. -206(1)(a).

2. Enforces, litigates, or investigates civil, criminal, or
administrative law, and the record Is necessary to a
proceeding or investigation. -206(1)(b).

3. Is authorized by state statute to conduct an audit and the
record Is needed for that purpose. -206(1)(c).

4. Is one that collects information for presentence,
probationary, or parole purposes. -206(1)(d).
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How do | share non-public records with another
governmental entity?

Examples of a “legal interest” in the records:
1. Serves as a repository or archives for purposes of

historical preservation, administrative maintenance, or
destruction. -206(1)(a).

2. Enforces, litigates, or investigates civil, criminal, or
administrative law, and the record Is necessary to a
proceeding or investigation. -206(1)(b).

3. Is authorized by state statute to conduct an audit and the
record Is needed for that purpose. -206(1)(c).

4. Is one that collects information for presentence,
probationary, or parole purposes. -206(1)(d).

5. The Legislature, a legislative committee, a member of
the Legislature, or a legislative staff member.
-206(1)(e).



D

The Grand Take away Is..."

» Requests for records between governmental entities
should be under the “sharing records” provisions and not
under standard “GRAMA?” requests.

« When governmental entities receive “shared records,”
they are under the same records classification obligations
as the originating entity.

« Since there are exceptions to the rules and they can be
complicated, always consult your legal counsel before
sharing any non-public records.



2. How Government Records are managed.

Pretty Simple!
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